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creation of a holder in due course, the analogies to bills of lading 
under the Act is striking and instructive, and those to warehouse 
receipts and again, to stock certificates, only slightly less so. Only 
in regard to (4) the contracts entered into purely and solely by endorse- 
ment, does the law of transfer of bills and notes become a complex of 
rules wholly unto itself. 

K. N. L. 

EARMARKS OF THE TIMES 

Law changes, adjusting to the times. It changes in the courts. 1 
This is not pleasant for the litigant whose foothold the adjustment 
sweeps from under him. Nor is it pleasant for his counsel who sees 
new law made overnight. But it is the fact ; it helps little to deny it ; 
it is poor work building on "the first principle that nothing is true 
which is disagreeable, and that we must not believe anything that is 
'shocking,' no matter what the evidence may be." When the evidence 
is given by the court itself, it should be the more convincing. 2 In Kintz 
v. Harriger (1919, Ohio) 124 N. E. 168, the court was asked to allow 
an action for malicious prosecution against one who, perjuring himself, 
had wilfully and maliciously given false testimony before the grand 
jury, which evidence led to the indictment and trial of the plaintiff. 
The court conceded that "the weight of precedent for a century and 
more" was to the effect of absolute privilege in the defendant. 3 But 
it was held unanimously that the action lay. 



1 Professor A. L. Corbin, The Law and the Judges (1914) 3 Yale Review 
(N. S.) 234; Judge Francis J. Swayze, The Growing Law (1915) 25 Yale 
Law Journal, i ; Judge John E. Young, The Law as an Expression of Com- 
munity Ideals (1917) 27 ibid., 1; see also (1918) ibid., 668. 

2 Another recent instance was the decision in Jones v. Hawkeye Coml. Men's 
Assn. (1918, Iowa) 168 N. W. 305, over the able dissent of Weaver, J. "On the 
whole," says the court of the line of the precedents, "they fairly sustain the 
appellant's argument, and we face the responsibility of agreeing or disagreeing 
with them." (Italics the editor's.) The court proceeded to take the responsi- 
bility of disagreeing. See (1918) 28 Yale Law Journal, 193. Numerous cases 
may be found where like-minded judges have, from the bench, given express 
recognition of their own law-making function and of the reason of its exercise. 
"Quicquid agant homines," said Lord Mansfield, "is the business of Courts, 
and as the usages of society alter, the law must adapt itself to the various 
situations of mankind." Barwell v. Brooks (1784, K. B.) 3 Doug. 371, 373. See 
also Willes, C. J., in Davies v. Powell (1738, C. P.) Willes, 46, 51 ; Lord Cotten- 
ham in Walworth v. Holt (1841, Eng. Ch.) 4 My. & C. 619, 63s I Gibson, C. J., 
in Lylc v. Richards (1823, Pa.) 9 S. & R. 322, 351. Other judges view their 
business differently. "It is my wish and my comfort," said Lord Kenyon, "to 
stand super antiquas vias. I cannot legislate ; but by my industry I can discover 
what our predecessors have done, and I will servilely tread in their steps." 
Bauennan v. Radenius (1798, K. B.) 7 T. R. 663, 668. Yet even Lord Kenyon 
found himself legislating. Goodisson v. Nunn (1792, K. B.) 4 T. R. 761. 

3 See Keeley v. Great N. Ry. (1914) 156 Wis. 181, 145 N. W. 664; 4 B. R. C. 
959- 
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"Precedents are valuable for information, admonition, and as mile- 
stones in the nation's progress. But they do not necessarily imply 
the last word of wisdom. They are not always to be adopted. They 
are quite frequently to be avoided. They are worth exactly what they 
weigh in right and reason when applied to the particular circumstances 
of each particular case. They must always have due regard to the 
natural equities of each special case. 

"It was an easy step from the dogma, the king can do no wrong, 
to the corollary, the king's councilor, the king's chancellor, the court 
can do no wrong. The courts are fallible, though some of us seem 
fearful of admitting it. 4 The judicial records show that we have 
reversed not only other courts, but we have reversed even ourselves, 
and wisely, too; and so it will ever be." 

In meeting the assertion that absolute privilege was required by 
public policy, the court gives an able definition of the latter concept: 

"In substance, it may be generally said to be the community common 
sense and common conscience extended and applied throughout the state 
to matters of public morals, public health, public safety, public welfare, 
and the like. It is that general and well-settled public opinion relating 
to man's plain, palpable duty to his fellow man, that has due regard 
to all circumstances of each particular situation. 

"Our written public policies are put into our Constitutions, our 
statutes, and ordinances, but our unwritten public policies rest largely 
in judicial judgment and public opinion." 



When, then, a great interest grows vital in the minds of all men 
and above all when it becomes articulate, it should be found working 
itself into the law. If the interest is common to all men, and hot 
enough in all men's minds, the law should quickly mirror it. Winning 
the war was a vital interest ; rigid internal unity was one great means 
which age-old wisdom proved was useful to that end. Hence, legis- 
lation : the Sedition and the Espionage Acts ; and the state of public 
feeling showed not alone in the enactment but in the interpretation of 
the Acts, and in their enforcement. The Supreme Court found no 
difficulty in reconciling them with the First amendment. 5 Prosecutors 
found little trouble in securing convictions under them. The legis- 
lation itself bit somewhat harder than the milk-fed laws of peace; 
the means used for its enforcement corresponded. Attorneys for the 
government have in such trials inflamed the passions and blind preju- 
dices of the jury by vivid treatment of war horrors wholly unrelated 
to the accused; 6 it has been made the theme of felling argument 

1 Cf. Teller, J. : "In this country the sovereign people claim no attributes of 
divinity, and are under no illusion as to the fallibility of those who administer 
the law." In re Cottingha-'i (1919, Colo.) 182 Pac. 2. The case is instructive as 
showing how far one may go without contempt in a petition for change of judge 
on the ground of bias. 

5 See (1919) 28 Yale Law Journal, 697. 

'August v. United States (1919, C. C. A. 8th) 257 Fed. 388. 
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against an accused that he had failed to offer in testimony patriotic 
utterances which could only have been excluded had he offered them ; T 
convictions have been had for words picked out of context, in spite of 
accompanying circumstances which indicated anything but a state of 
mind inimical to the country. 8 

If interests work themselves into the law, this was to be expected; 
it was well nigh inevitable. The dominant interest was to win the 
war. So, also, now that the war is won, was it to be expected that 
higher courts, reverting to the less drastic standards of peace-times, 
would dig out of records on appeal some evidences of just such 
irregularities as have been indicated, and would set about reversing 
many a conviction. 9 



But surely there is comfort in the fact that now at last the home 
of Yale University may be considered safe. Some protections against 
bolshevistic taint we have had, offered by the war measures of the 
federal government. To some these have seemed ample; to some, 
indeed, they have seemed more than ample. Not so to the Connecticut 
Legislature of 1919. In addition to an entirely proper, though volumi- 
nous, statute prohibiting misuse of the flag of the United States or of 
the state, 10 that body has made a criminal offense of the display of a red 
flag or any other symbol which might incite to disorder, 11 or of advo- 
cating in public in any language any doctrine intended injuriously 
to affect the government, state or federal 12 — (and government is a 
broad term) — or speaking or writing or distributing abusive matter 
concerning the national form of government, military forces or flag. 13 
These statutes being duly passed, the responsibilities of the situation 
began to weigh upon the city fathers of New Haven, and an ordinance 
came into being ; and among its prohibitions, too, the red flag found a 
place. 14 

It has been sometimes thought that the care of criminals was a 
burden on the tax-payer. But now at length, while the wrong-doer 



''Hall v. United States (1919, C. C. A. 4th) 256 Fed. 748. 
"State v. Deike (1919, Minn.) 172 N. W. 777. 
" See cases cited in notes 6-8, supra. 

10 Conn. Public Acts, 1919, ch. 175. 

11 Ibid., ch. 35. 

12 Ibid., ch. 191. In the debate on the bill it was stated that the question as 
to what constituted a violation of this statute might safely be left to the 
jury's determination. It is worth note that there has been much agitation 
in Connecticut in favor of prohibiting the prosecuting official from practicing 
in civil causes, it being urged that his relations with jurors through the criminal 
cases is such as to influence them unduly and unfairly in his favor. 

13 Ibid., ch. 312. 

14 New Haven ordinance, approved May 29, 1919. 
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blanches, the tax-payer may leap with joy. "Carry a red flag," says 
the statute, "or any other emblem . . . which may incite people 
to disorder" ; "display a red flag," says the ordinance — punishable by 
fine. And Harvard Game approaches in New Haven — if not this year, 
then next. 15 



The yells of football rooters and the uproarious snake-dance seem, 
however, to be far from the sole disturbers of the peace. The city of 
Sierra Madre has found it necessary to pass an ordinance forbidding 
the maintenance in a defined residence district, of any livery stable 
or corral for keeping horses, mules, or burros for hire. In Boyd v. 
Sierra Madre (1919, Calif. App.) 183 Pac. 230, an injunction was 
sought against the enforcement of the ordinance, as unreasonably dis- 
criminatory. The injunction was denied. The court held that exercise 
of the police power was not limited to the regulation of such things 
as already have become nuisances or have been declared such by a 
court. The decision is eminently sane. 

"Such corrals . . . are not only rife with offensive, foul-smelling 
odors, but are breeding places for germ-laden, disease-bearing flies and 
pestilential vermin. Not only this, but we know of no heaven-sent 
maxim to invent a silencer for this brute, that one beholding him, neck 
outstretched and jaws distended wide, could persuade himself that he 
but heard from the depths of the beast's crimson-coated cavern 

'a sound so fine there's nothing lives 
'Twixt it and silence.' 

"We fear that, until nature evolves the whispering burro or man 
invents some harmless but effective mule-muffler, we shall oft 'in the 
dead and vast middle of the night,' even in such corrals as appellant's, 
kept 'in a cleanly,, wholesome, and sanitary manner,' hear the loud, dis- 
cordant bray of this sociable but shrill-toned friend of man . . . 

"It should not be a matter of surprise, therefore, that the noisome 
smell from these animals and their loud, strident cacophonies bring the 
keeping of them in a populous city or town 'within the legal notion of 
a nuisance.' " 

Thus does the burro share the fate of the vagrant, neighbor- 
plaguing chickens and the jackass within the hearing of the populace 
of Arkansas, whose fate as nuisances has long been here recorded. 16 



Meanwhile, that other friend of man, the dog, has been establishing 
himself in the law not as a nuisance but as a subject of property on 

"And it will be recalled that it was pressure from Harvard University 
which caused the repeal of the Massachusetts statute. 
16 (1917) 26 Yale Law Journal, 250. 
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the one hand, 17 and on the other, as, in conjunction with scienter, a 
source of duty to pay damages. Both of these aspects of dogdom 
were involved in Roos v. Loeser (1919, Calif. App.) 183 Pac. 204. 

"It appears that on said day the Pomeranian, attended by two maids, 
was pursuing the even tenor of its way upon the street, 'tarrying' 
now and then and occupied with matters entirely his own, when the 
Airedale, an arrogant bully, domineering and dogmatic, being beyond 
the reach of the sound of his master's voice and having evaded the 
vigilance of his keeper (for the maids and the man were vigilant), 
dashed upon the scene, and with destruction in his heart and mayhem 
in his teeth pounced upon the Pomeranian with the result already 
regretfully recorded; the plaintiff's dog had had its day. It crossed 
to that shore from which none, not even a good dog, ever returns." 

We need only remark that the court recognizes the scienter require- 
ment ; that it very properly refused to allow the plaintiff's failure to 
provide his Pomeranian with a license to operate without more as 
"contributory negligence" to bar recovery; and, finally, that if one 
apply to this decision the doctrine advanced in the earlier portions of 
this comment, it will appear that the lap-dog habit has made its way 
into the mores of our country. 

17 With this development from a thing not the subject of larceny, regarded 
as kept only through caprice, into the well established status of the dog in law 
to-day, compare Willes, C. J., in Davies v. Powell, supra, regarding the very 
similar development in the law relating to deer. 



